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4432-001 CLERK’S OFFICE

BEFORETHE NOV 082005
ILLINOIS POLLUTION CONTROL BOARD STATE OF ILLINOISPollution Control Board

MORGAN SOUTHERN COMPANY,

Petitioner, )

vs. ) PCB 06-17
(UST Fund Appeal)

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY,

Respondent.

NOTICE OF FILING

To: John J. Kim
Division of Legal Counsel
Illinois Environmental Protection Agency
1021 North Grand Avenue East
P.O. Box 19276
Springfield, Illinois 62794-9276

PLEASE TAKE NOTICE that on this
8

th day of November 2005, the following
were filed with the Illinois Pollution Control Board: Petitioner’s Appearance and
Appeal of IEPA Reimbursement Denial, which are attached and herewith served upon
you.

MORGAN SOUTHERN CORPORATION

Q~yieof its a}tornfr

Dated: November 8, 2005

Elizabeth S. Harvey
John P. Arranz
Swanson, Martin & Bell, LLP
One IBM Plaza, Suite 3300
330 North Wabash Avenue
Chicago, Illinois 60611
312/321-9100



CERTIFICATE OF SERVICE

I, the undersigned non-attorney, state that I served a copy of Petitioner’s Appearance
and Appeal of IEPA Reimbursement Denial to the IEPA Division of Legal Counsel via U.S. Mail
at One IBM Plaza, Chicago, IL 60611 on or before 5:00 p.m. on November 8, 2005.

/~jsQ~Z~(a~L1~
(~retteM. Podlin

[x] Under penalties as provided by law
pursuant to 735 ILCS 5/1-1 09, I certify
that the statements set forth herein
are true and correct.
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APPEARANCE

We hereby enter our appearances on behalf of petitioner MORGAN SOUTHERN

COMPANY.

Elizabeth S. Harvey
John P. Arranz
Swanson, Martin & Bell, LLP
One IBM Plaza, Suite 3300
330 North Wabash Avenue
Chicago, Illinois 60611
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ILLINOIS POLLUTION CONTROL BOARD Pollution Control Board

MORGAN SOUTHERN COMPANY,
)

Petitioner, )

vs. ) PCBO6-17
(UST Fund Appeal)

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY,

)
Respondent. )

APPEAL OF IEPA REIMBURSEMENT DENIAL

Petitioner, MORGAN SOUTHERN COMPANY (“Morgan”), by its attorneys

Swanson, Martin & Bell, LLP, hereby appeals from respondent the ILLINOIS

ENVIRONMENTAL PROTECTION AGENCY’s decision denying reimbursement of

some of Morgan’s requested reimbursement from the Leaking Underground Storage

Tank (LUST) Fund. This appeal is filed pursuant to Sections 40 and 57.8(i) of the

Environmental Protection Act (415 ILCS 5/40 and 5/57.8(i)), and Subpart D of Part 105

of the Board’s procedural rules (35 lIl.Adm.Code 105.Subpart D).

1. On June 30, 2005, the Agency issued its final reimbursement decision to

Morgan. (See Exhibit A.) That decision was received by Morgan on or about July 6,

2005.

2. On August 11, 2005, the Agency filed a request for a ninety-day extension

of the time to appeal. On August 18, 2005, the Board granted that extension. The

extension expires on November 8, 2005. This appeal is therefore timely filed.



3. This appeal involves Morgan’s application for reimbursement from the

LUST Fund. Morgan requested reimbursement of $109,059.10 from the Fund. (That

request is subject to satisfying a $10,000 deductible.) On June 30, 2005, the Agency

denied reimbursement of $100,742.61 of the requested amount.

4. The Agency denied reimbursement of $78,873.99 in costs, as being

beyond the time period for early action activities. (See Exhibit A, Attachment A

“Accounting Deductions,” paragraphs 3 and 9.)

5. The amounts denied as being outside the time period for early action

activities is indeed reimbursable. Morgan notified the Illinois Emergency Management

Agency (IEMA) of the release on February 14, 2003, triggering the 52-day early action

period. The early action period thus ended on April 7, 2003. However, the weather

during that period was unfavorable for remediation work. The average temperature for

the 52-day period was approximately 39.5 degrees Fahrenheit. For substantial portions

of the 52-day period, there were large amounts of snow on the ground, making

remediation impossible. Even after the snow melted, rain made remediation work

extremely difficult. In short, weather prevented completion of early action activities

within the 52-day period.

6. Because weather prevented the completion of early action activities within

the 52-day period, those costs should be reimbursed.

WHEREFORE, petitioner MORGAN SOUTHERN COMPANY asks the Board to

enter an order finding that the costs denied in paragraphs 3 and 9 of Attachment A of

the Agency’s June 30, 2005, decision must be reimbursed, and for such other relief as

the Board deems appropriate.

2



Respectfully submitted,

MORGAN SOUTHERN CORPORATION

By:7~~~ ,4~
~Jieof its ~tttn ys

Dated: November 8, 2005

Elizabeth S. Harvey
John P. Arranz
Swanson, Martin & Bell, LLP
One IBM Plaza, Suite 3300
330 North Wabash Avenue
Chicago, Illinois 60611
312/321-9100
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O ILLINOIS ENVIRONMENTAL PROTECTION AGENCY

1021 NIogni GRAND AVINUE EAST, P.O. Box 19275, SP~JNGrIELfl. ILUNOtS 62794-9275, 217-782-3397 -

JAMES It THOMPSON CENTER, 100 Wtst R~,NDoLpH,SurrE 11-300, C}.IICACO, IL 60601, 312-814-5026

Roo R. BtscojEvlcH, GOvaNOR. RENEE CIPRIANO, DtgtcToR

217/782-6762
CERTIFIEDMAIL #

JUN ~ 200$ . 7004 !S]JD ODDI B6$Y 0002

Double Coxporationof Illinois

Attn: DavidMorgan
1500 CedarGroveRoad
Conley, GA 3O2S~

Re: LPC #0310395025— Cook County .

CalumetCity/MorganSouthernCompany
1579 Valenciacourt
LUST incidentNo. 20030203
LUST FISCALFILE

DearMr. Morgan:

TheIllinois Environmenta’Protec~ohAgencyhascompletedthereviewofyourapplicationfor
paymentfrom theUndergroundStorageTankFundfor theabove-referencedLUST incident
ptircuantto Section57.8(a) oftheIllinois EnvironmentalProtectionAct (Act), and35 Dl. Adm.
Code732, Subpart.?.This informationis datedMay 24, 2005 endw~sreceivedby the Agency

on May 26, 2005. The applicationfor paymentcoversthe periodfrom February14, 2003to
April 22. 2005. The amountrequestedis $109,059.10.
Thedeductibleamounttobe assessedon this claim is $10,000.00.The amountbeingappliedto
thedeductiblefrom this claim is $S,316.49,leavingabalanceof$1,~83.5lstill to bcmct,.In
addition to ;hQ deth~ctib!c,thereare 0*5th from this claim thatarenot beingpaid. Listed in
AttachmentA arctheco3tathatarenotbeingpaid and thereasonsthes&tostsarenot be3ngpaid.

0i June7, 2005,th Agencyreceivedyourcomplete:applicationforpaymentfor this claim. As
a resuttoftheAgency’sreviewofthis applicationforpayment,a voucherbannotbe preparedfor
submissionto the Comptrollcr’8office for payment. Subsequentapplicationsfor paymentthat
havebeen/aresubmittedwill beproQsesedbakeduponthe datecompletesubsequentapplication
for paymentrequestsarereceivedby theAgency. This donstitutesthe Agency’sfinal actionwith
regardto the aboveapplication(s)forpayment. -

An undergroundstoragetankowneroroperato~may appealthis final decisionto the illinois
Pollution Control3oard(Board) pursuantto Section57.8(1)andSection40 oftheAct by filing a
petition for ahearingwithin 35 daysafter thedateofissuanceofthe fina4 decision, However,
the35-daypePodmaybeextendedfor a periodof time not to excoed?~daysby writtennotice

RrC~iC~Eb—43Q1 Nbrth Main $tra~t.Kocklord. IL 61103 —815, W. Harrkon St.. Dc~PI~ne,,IL ~001C, — ia-4?~2Q4-4000
E~&N—£95 South $ine. 51gm. tL 60)23 — (8S71 fly St.. P~c,rfa.It, 611,14— (.309) á’t.3-5461

&‘Q)MJ fl~L~n.P1
13

,o*— 7610 N. Univorilty St.. Ptorit, IL b1614 - EXHIBIT 25 S.,orh Fir;: Sirpel. ChamNIgn, Ii. hIBZE) —12 fl 27h.SRItU

5nip~c,,tw—450Q 5. SJ*lh StreE Rd., sprmngfleld, 1L 62706—I M~ItS?ree, Cc,llirnviiIe, IL 62234— (6)8? ,34h.S?2UM.,~icw_23D9Wk4~ . 18)993-720(1 . - . , -
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from theowneroroperat~randtheIllinois EPAwithin the initial 35-dayappealperiod, if the
applicantwishSto receivea 90-dayextension,a writtenrequestthat includesa statementof the
dateth~final decisionwasreceived,alongwith a copyofthis decision,mustbe sentto the

..Illiitois EPAassoonaspossible. . -

Forinformationregardingthefiling ofar~appeal,pleasecontact: -

DorothyOunn,Clerk
Illinois PoUutionControlBoard
Stateof illinois Center . -

100 WestRandolph,Suite11-500 -

Chicago,Illinois 60601 -

312/814-3620

ForinformationTegardingthefiling ofan extension,pleasecontact:

Illinois EnvironmcntaiProtectionAgency

- Division ofLegalCounsel
1021North GrandAvenueEast . -

Springfield,Illinois 62794-9276
-. 217/782-5544 , -

If you baveany questionsorrequirefurtherassistance,pleasecontactNancyMooreof my
stafforMike ThorsenofTorn HeLnnfnger’sstaffat217/782-6762.

Sincerely, ~. -

1; ~~4a
Douglas . Oakley,Manager
LUST Claims Unit
Planning& Reportin~Sectioj-t
Bur:~uofLand

•DEO:NM:me\Q51871

Lttachlnent

cc: ProfessionalServiceindustries,Inc.



JuL—29—2005 14:33 - DLC LEGAL P•. os/os
PSI HILLSIDE ENU Fax:7082360721 - ‘Jul 29 2005 14:31 • P.05

- . AttachmentA -

AccountingDeductions’ -

Re: LPC#0310395025..CookCounty -

CalumetCity/MorganSouthernCompany - -

• 1579 YalenciaCourt •. - - . -

LUST IncidentNo,20030203
LUST FiscalPile . -

Citationsin thisattachmentare franzandtheEnvironmentalProtectionAct (Act) and 35 illinois
AdministrativeCoda(35 IlL Mm. Code). - -

ft’cm ft • DescriptionofDeductions . - - . . -

1. $825.00,deductionfor cosl~associatedwith thecompaction~nddensitytestingof
backfill material(35 Ill. Mm. Code732.606(w)). Additionally, thiscost is not a
correctiveactioncost. “Correctiveaction”meansan activity associatedwith

• compliancewith theprovisionsofSection57.6 and57.7oftheAct (Section57.2of
theAct and35 111. Adm. Code732.103), Oneof the eligibility requirementsfor
accessingtheFundis that costsareassociatedwith “correctiveaction” (Section

- 57.9(a)(7)oftheAct and35 Ill. Adm, Code7~2.505(c)). . . - -

Noneo~thecostsincurredfrom April 2~,2003 to May 2, 2003areeligible for
reimbursement.To beconsideredfor reiniburoemont,earlyactionactivitiesmustbe

- performedwithin 45-daysafterinitial notificationto theIllinois Emergency - -

ManagementAgencyofarelease.The costsIn questionwerenot incurredwithin the
• time allowedfor suchreimbursemeut.(35 ill. Adrn. Code 732.202(g))

A. 4 hours,@555.00($220.00)for Timothy Gardnerand 11 hours~ $55.00 -

($605.00) for BrianByrne arebeingdeductedfrom thepsi personnelcosts, These
costsarepast-the52 daytime period for EarlyAction, andcostsfor compactioriare

• Ineligible. • . -

2. - $742.35, deductionfor coststhat lack supportingdocumentation(35 Ill. Adm. Code
732.6O6(gg)).Sincethereis no supportingdocun,entgtionofcosts,the Illinois EPA
cannotdetorminothat costswerenot usedfor activitiesin excessofthosenecessaryto
meattheminimuthrequirementsofTitle XVI oftheAct (Section57.5(a)of the Act
and 35 III. Mm, Code732.606(o)). -

A. The psi pQrsonnelhoursfor DebraSandrikarebeingreduced.Thereare18.5
hours,requestedon thePersonnelSummary,but thereareonly 11.10hours
documentedon theback-upasbeingclaimed. 7.4 hours® $45.00 arebeing
deducted(5333.00).
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B. Therewasno receiptprovidedfor SiteRegistrationrequestedunderField
Purchases.Handlingchargescanbeconsideredonlyon postswith aocompanying
receipts/invoices.TherelatedHandlingChargesarebeingdeductad($9.35).

-C. Therewasno invoice submittedfrom ua. Bio~yatcmafor the amountof this
- - deduction($400.00).

3. Noneofthe costsincurredfrom April g, 2003to January7,2005areeli~b1efor
reimbursoment~To be consideredforreimbursement,earlyactionactivitiesmustbe
performedwithin 45 daysafter initial nodflcatio~to the Illinois Emergency
ManagementAgencyoft release,The costsin questionwerenot incurredwithin the
time allowedfor subhreimbursement,(35Ill. Aiim, Code732.202(g))

- A.. therearepsi Personnel-Costspast52 daysfrom LEMA ($6,876.00).
- B.. TherearcRW CollinsPersonnelCostsincurredpast52 days($5,692.50).

- C. Equipmentusagealter 52 daysis denied($12,477.50). : -

- D, ProctorAnalysis,requestedunder$tockItemsispast52 days($150.00).’
E. ThebOTpermit,requestedunderFieldPurchases,is past52 days($31.00),.
F. merearc suboon~actorcostspast.52 days($49,070.90).-

4. - $15,548.17,deductionfor costsfor correctiveactionor indemnificationthatwere
-- incurredprior to the owneror operatorprovidingnotification ofthe releaseto -the

Illinois Emergen~yManagementAgency(IRMA. formerly]BSDA) (Section57.sØc)of
• theAct and35111.Adm. Code732.606(n)).

• A. Therearcpsi Personnelhoursprior to IBMA ($1,662.50).
3. ThereareRWCollinsPersonnelhoursincurredprior to IMA ($1,782.50).
CL ThereisEquipmentusagethat is prior to IEMA. In addition,thecostsincurredon

• February13, 2003 would be associatedwith thetankpull ($8,285.00).
D. ThereareSubcontractorcostsprior to TEMA. In addition, the Lincoln Paving

Companyinvoke,the MaterialServicesCorporationinvoicewith a~shipdateof
February13, 2003,and theRSUsedOil Servicesinvoice with ajobdateof
February13, 2003 includecostsassociatedwith a plannedtank pull, the -

AdminiatrativoOrderand/orthe two ineligibleoil tanks ($3,818.17). -

5. $3,426.30, deductionforcostsfor the removal,disposal,orabandonmentof an
undergroundstoragetank that wasremovedor abandoned,orpermittedforremovalor
abandonment,by theOffice oftheStateFire Marshalbeforetheowneroroperator
providednotice to the Illinois Emergency-ManagethentAgencyofa releaseof
petroleum(Section57.8~)oftheAct and 35111 Adin, Cciii 732.606(k)). -

Deductionfor costsincurredfor the removal,disposal,orabandonmentof the
undergroundstoragetank(s)whichwerenot rezncivedin accordancewith Office ofthe
StateFire Marshalregulations. (Section~7.5(l~)oftheAct and 35 111. Adru. Code
732.606(c)) -
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Deductionf~rcostsfor theremovalofundergroundstoragetanksfor which theowner
ox operator~‘asdeemedineligible to accesstheFund. (Section57.9(a)oftheAct and
35 Xli. Adm. Code732.608(a)(1)) . - - • -

- Deductionfor costsfor coireciveactionorindemnificationthatwereincurredprior to
theowneror operatorprovidingnotificationoftherelease.tqthe Illinois Emergency
ManagementAgency(IEMA~fomierly ~SDA) (Section57.8(k)oftheAct and-35Ill.

Mm. Code732.606(n)). -

A. RW Collins PersonnelCostsincurredon February13, 2003 (the dayof thetank
pull) aredenied. This site hada plannedtankpull, an AdministrativeOrderissued
from OSFM,and thereweretwo oil tankspulledthatarenot eligible. In addition,
thesecostsarepriorto IRMA ($3,200.00).

B. Thepermitsfrom theCity ofCalumetCity and from DOT that areassociatedwith
thetankpull aredenied(5226.00), - -

$68.9S• deductionfor costsfor corrctivcactionactiviticsfor undergroundatorage - -

tanksfor which theowneror’operatorwasdeemedineligible to accesstheFund
(Section 57.8(m)(l)oftheActand35 III. Adrn. Code732.608). . -

- The following deductionsaredenying5.21%ofthe costsindlcaudfor being -

associatedwith thetwo ineligible oil tanks. The total ta~ikvolumewas21, 100
gallons. Thetotal tènkvolumeof the Ineligible tanksis 1,100gallons.1,100 / 21,100

~ 5.21% of thetotal tankvolumeassociatedwith the ineligible tanks, -

A. This deductionis from theRW collins personnelhoursIncurredon February14,
• 2003 ($31.25).

B. This deductionis from theEquipmentCostsincurredon February14, 2003. -

($23.45). . -

C; This deductionis from theMaterial ScrviceCorporationinvoice datedFebruary
17, 2003 with a ship dateofFebruary14, 2003 (514,27). . -

7. 51,-I 40.00,dedue~ionforcostsincurredfor additionalreinediationafterrcceiptOf a-No
FurtherR.emediationLetterfor theoccurrencefor which the No FurtherRemedjation
Letterwasreceived,(35 III. Adrn. Code 732.606(kk)) . . - -

Noneofthe costsincurredfrom January25, 2005to April 15, 2005areeligibl& for
reimbursement.To beconsideredfor reimbursement,earlyaction activitiesmustbe
perfomiedwIthin 45 daysafterinitial notification td the Illinois Emcrgency -

ManagementAgencyofa release,Thecostsin questionwerenot incurredwithip the
timö al1ow~dfor suchreimbursement.- (35 111. AWn, Code732.202(g)) -

A. Therearc psi PersonnelCostspastNFR andpast52 daysfrom TEMA.
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8. $40.00,deductionfor costsincurredfor additionalremediationafterreceiptofaNo
FurtherRemediatlonLetterfor theoccurrenceforwhich theNo FurtherRemediation
Letterwasreceived.(35 Ill. Adm. Code732.606()ck)) -

A. The truckusage,billed underStockItems~ispastNFR.

9. 34,576-09,adjustment-inthehandlingchargesdue to thededuction(s)ofincligible
costs(Section578(f)oftheAct- and 35111.Adni. Code732.607).

A. TheHandlingChargesassociatedwith thedeductionsfromField Purchasesare
denied($30.80). - - -

B. TheHandlingChargesassociatedwith thedeductionsfrom Subcontractorsare
• denied($4,546.29). -

10. . $-~Zdeductionfor costsdueto a mathematicalerror. (Section57,7(c)(4)(C)ofthe
Act and35 III. Adm. Code732606(ff)) - - . -

This deduetic;is from the totalofthe line itemson theSuinniarySheetfor All -

- Charges.The line itemstotal $109,059.12,butonly $109,059.10is requc~tcd,

11. - $. 10, deductionforcostswhicharcunreasonableassubmitted. (Section5t7(c)(4)(C)
oftheAct and35 Ill. Adm. Code732.606(hh)) • - -

This deductionis from thetotal amountrequestedon theSummarySheetfor All
Charges.The amountcertifiedon the PaymentCertificationform is $109,059.00.-

NM:rne\05j$72 - -
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. AttachmentA - - -

- TechnicalDeductions - -

Re: LPC#0310395025.- Cook County -

Calumetdy/MorganSouthern,Inc. . .

1579ValenciaCourt - -

LUST IncidentNo.20030203 . -

LUSTFiscal Pile - -

Citationsin thisattachmentarefrom and theEnvironmentalProtectionAct (Act) and35 Iffinoil
AdministrativeCode(35 liii. Adin. Code). -

Item# DesciiptionofDeductions - - - . -

$78.00,deductionfor costssubmitteda~tcrthe issuanceofa No FurtherRemediation
• ~“JFR)Letter. Pursuantto 35 III. Mm, Code732,305(d)or 732.405(d),anyplanor
budgetshallbesubmittedto the Illinois EPA for reviewandapproval,rejection,or
-modificationIn accordancewith theprocedurescontainedin Subpart£ of 35 III. Adm.
code732 pflor tothe issuanceofanNFR.Letter. • -

MRTmrt\ - - . -

TOTAL P.09


